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DISTRICT: NALBARI  

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, NALBARI 

Case No – 106m of 2017 

      U/S -125 CrPC 

 

 

1. Smt. Barnali Deka 
 
W/O- Sri Jitumoni Kalita 
 
D/O- Late Binod Deka 
 
Resident of Village: Bornardi 
 
P.S - Belsor 

District: Nalbari, Assam 

        …….. First Party 

Versus 

 

1. Sri Jitumoni Kalita 
 

S/O- Late Krishnakanta Kalita 

Resident of village: Borikadanga, Nayabasti 

P.S - Borbori 

District:- Baksa BTAD, Assam 

                        ……….. Second Party 

 

Present- Dulumoni Das, JMFC, Nalbari 

Advocate for the First party: Sri Sonapati Sarma 

Advocate for the Second party: Saiful Haque 

Date of Recording Evidence: 16/2/18, 4/5/18, 8/6/18, 30/11/18,15/12/18,  

Date of Hearing Argument: 15/02/19 

Date of Delivering Judgment: 12/04/19 
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        JUDGMENT AND ORDER 

 

1. This instant proceeding has arisen out of a petition filed u/s 125 CrPC by 

Smt. Barnali Deka herein after referred to as the 1st Party, thereby 

claiming monthly maintenance allowance from Sri Jitumoni Kalita, herein 

after referred to as the 2nd Party. 

 

2. The plea of the 1st party in brief, is that 1st party is living along with her 

child in her parental home with her aged mother Brinda Deka. The 2nd 

party is working as a 4th grade employee in the Nayabasti MV School. Also 

2nd party is a cultivator and he use to do business of money lending in 

interest. On 13/10/13 marriage of 1st party and 2nd party is solemnized 

following Hindu rites and custom. And after marriage 1st party along with 

dowry articles came to her matrimonial home and out of wed lock they 

have one male child and now staying with her he is pursuing studies. The 

2nd party since after marriage tortured 1st party physically and mentally 

and demanding dowry from parental home of the 1st party. When her 

brother died in a motor accident 1st party did not communicate and his 

only intention is how to squeeze money allotted to her mother after death 

of her brother. The 2nd party on dated 14/01/15 accompanied with 2 

other unknown person came to the parental home of 1st party and 

threatened her and tried to dragged her intending to taking her away but 

then on her raising alarm when nearby people gathered the 2nd party left 

that place. The 1st party already by lodging a case in the court of ld CJM 

took in zimma of her stridhan articles. The 1st party along with is now 

taking shelter in her parental home and her mother providing 

maintenance to her and her child. Her mother is widow and aged, 

financially not sound. On the other hand 2nd party is a healthy, rich, 

financially sound, businessman, having cultivable landed property, fishery, 

zirat and basti land. From all sources 2nd party earns an amount of Rs. 

50,000 PM. The 2nd party did not communicate to 1st party since the days 

of her living in parental home. Her son Hirak Kalita is a student of class I. 

The 1st party is compelled to file case against 2nd party for getting 
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maintenance for herself and her child and for educational expenses of her 

child.  

 

3. Notice was served upon the second party to appraise his stand on the 

allegation labeled against him by the 1st party. The 2nd party appeared 

and contested the case by filing his written statement. The 2nd party 

stated that although in the year 1999 he has joined as 4th grade employee 

of Nayabasti MV School but on 19/01/09 his job is terminated. And now, 

he is unemployed. The 2nd party admitted his marriage with 1st party. He 

stated since after marriage they started to live as husband and wife and 

1st party gave birth of their child at Medinova nursing home. The 2nd party 

paid all the hospital expenses. The 1st party from hospital willingly moved 

to her parental home. It was decided with consent of 2nd party that she 

will be back after being fully recovered. But after recovery 1st party 

refused to return back to his Nayabasti house and put pressure on 2nd 

party to purchase land near to her parental home. The 2nd party 

compelled to purchase 3K 6L land at Barnarddi near to the parental home 

of 1st party after selling his share of 2B land at Nayabasti and constructing 

house thereon they started to live. As the 2nd party lose his job so he 

stated to work as wage labor in tractor for livelihood but 1st party restrain 

him for feeling disgrace and shame. Hence, the 2nd party started to 

maintain his family staying at Guwahati and used to visit 1st party weekly. 

But 2nd party often found 1st party absent in house whenever he visited 

every week. The 1st party stayed in her parental home and 2nd party took 

her back. Meantime, 1st party lost her brother in motor accident and that 

time 2nd party assisted a lot to her family. Her family members received 

handsome amount from MACT case and from service as deceased was a 

government servant. The 1st party refused to stay with him in his house 

and proposed him to live as Ghar Jowai. And also asked to sale his 

purchased land but he refused. The 2nd party visited her house several 

times to bring her back but 1st party misbehaved with him and returned 

him back and once mother in law beaten 2nd party with chappal and 

degrade him. The 1st party did not allow his son to come with him. The 

2nd party along with Putul Barman, Bubul Barman, Pradip Deka, Pradip 

Khanikar, Ghanshyam Haloi and with others came to the house of 1st 
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party intending to took her back to matrimonial house but each time 1st 

party denied to back matrimonial home. The 2nd party is a daily wage 

labour. Though he came for duty in the said school for one or two day in 

a week expecting his job become regular in future. The 2nd party 

somehow earned Rs. 2600/2700 PM. Hence, he is unable to provide 

maintenance separately to 1st party and her child. It is stated that he has 

also to look after his aged mother. Hence, 2nd party prayed for dismissal 

of petition of 1st party.  

 

4. In support of the case, 1st Party Smt. Barnali Deka adduced evidence of 

herself as PW1 and Smt. Brinda Deka as PW2. On the other hand, 2nd 

Party Sri Jitumoni Kalita adduce his evidence as Dw1, Sri Pradip Deka as 

Dw2 and one Sri Bipul Chakraborty as Dw3.  

 

5. POINTS FOR DETERMINATION 

 

A. Whether the 1st party has got just and reasonable ground to live 

separately from the 2nd party? 

 

B. Whether the 2nd party being the husband of the 1st party and having 

sufficient means neglected or refused to maintain the 1st party and her 

child who are unable to maintain themselves?   

 
C. Whether the 1st party is entitled to any relief as claimed for? To what 

relief/ reliefs the party is entitled to in the facts and circumstances of the 

case? 

 
6. DISCUSSION DECISION AND REASONS THEREOF 

 

7. I have heard the learned counsels of both the sides. Also, perused the 

record. Upon hearing the learned counsel for the parties and on perusal 

of the records, I am of the considered opinion to hold the following….. 

 
8. POINTS NO- A  As per section 125 (4) CrPC no wife is entitled 

to get maintenance under section 125 CrPC if without any sufficient 

reason, she refuses to live with her husband. The 1st party asserted that 
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since after marriage 2nd party started to torture her demanding money 

from her parental home. The 1st party stated on 14/01/15 the 2nd party 

told her to go back to parental home and directed to return matrimonial 

home only after arranging his income. And accordingly she left with her 

child. She also stated she has already taken back all her dowry articles 

from matrimonial home.  The 2nd party on the other hand stated 1st party 

willingly left his house. He also stated his wife do not want to live at 

Borikadinga as Borikadinga is an interior area. From evidence it is found 

after few years of marriage 2nd party purchased land near to the parental 

home of 1st party and they started to live therein. The 2nd party deposed 

for livelihood when he started to work at village as daily wage labour 1st 

party felt shame and disgrace for which he started working in a dhaba at 

Guwahati. And used to come home every weekly but then 1st party left 

him. It is hard to believe that after living conjugal life for about 7 years 

and being mother of a minor child the 1st party will leave matrimonial 

home willfully when she also have no source of income. The 1st party also 

alleged that she heard her husband remarried and Pw2 also deposed the 

fact of remarrying by the 2nd party. Although 2nd party denied the fact of 

remarriage but Dw2 village head also deposed he heard about remarriage 

of 2nd party. I find 1st party has got just and reasonable ground to live 

separately from the 2nd party.  

 

9. POINTS NO-B   An order under section 125 CrPC can be passed 

only if a person “having sufficient means’ ‘neglect or refuse’ to pay 

maintenance to his wife and children. It is admitted position of both 

parties that their marriage was solemnized on 13/10/10 following Hindu 

rites and custom and out of their conjugal marital life they are blessed 

with a child namely Sri Hirak Kalita. To establish the phrase “neglect or 

refuse to maintain’ there is no straight jacket formula. The wife is to show 

that her husband either refuses or neglect to maintain herself and her 

child. Here, petitioner seeking maintenance included minor son Sri Hirak 

Kalita. Refusal means denial to maintain, neglect, failure or omission to 

maintain. The 1st party and 2nd party already completed about 7 years of 

their marital conjugal life and they have one minor school going child and 

at present both 1st party and her child living in the parental home of 1st 
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party and dependable upon mother of 1st party for livelihood. The 

contention of the 1st party is that her husband before marriage told her 

that he is a 4th grade employee. And since after marriage her husband 

asked for money for his pending case relating to his service from her 

parental home. The 2nd party assaulted her since after marriage 

demanding money. Perusal of evidence of both parties it is seen that 2nd 

party earlier worked as 4th grade employee in Nayabasti MV School. The 

2nd party categorically stated that he earlier worked as 4th grade employee 

of Nayabasti School but his service is terminated by the government on 

19/01/09. The 1st party although stated that a case is pending relating to 

service of 2nd party but at the same time stated that her husband gets 

salary after 6-7 months and she advised him to go for other work. Now, if 

a person is a government employee he has to work regularly and he 

cannot otherwise make himself engage in other kind of works, although 

he may not get his salary regularly. Suggestion is given to 1st party that in 

Case No- 41C/15 instituted by her she stated that “ 2nd party although 

shows himself as a financially sound and government servant but actually 

he is unemployed person” but 1st party denied the same. From complaint 

petition however it is seen that 1st party has instituted the said case 

(41C/15) for recovery of her stridhan articles. Dw2 and Dw3 both 

corroborated and supported evidence of 2nd party. The Dw2 is Lat 

Gaonbura who disclosed it that earlier 2nd party was doing a job but now 

he now his job is ended. Another vital witness in this regard is the School 

teacher of Nayabasti MV School who came to adduce evidence upon 

receipt summon and examined as Dw3. In his evidence Dw3 clearly 

stated that 2nd party worked as 4th grade employee in his school for few 

days. And during his period 2nd party did not received any salary. He also 

stated now service of 2nd party is terminated. He disclosed he saw 2nd 

party wandering doing daily wage labour. During evidence 1st party also 

stated that she came back to her parental home on telling by her 

husband and her husband directed to return back only after arranging his 

income source. It is apparent from evidence on record that 1st party is 

now not working as 4th grade employee in School. Pw1 and Pw2 both 

deposed that 2nd party has purchased land measuring 3K 3L at Barnrdi. 

The 2nd party admitted this fact in his W/s and evidence. The 2nd party 
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stated selling his share of ancestral land he has purchased the 3K 6L land 

at Barnardi for convenience of 1st party. And now at his native place he 

has no land and he is staying in the house of his mother. The 2nd party 

did not deny the claim that 1st party has no source of income. The 2nd 

party claimed that he is now working as daily wage labour and earn Rs. 

2600-2700 PM. And with that money he has to look after his ailing mother 

as well. The 1st party claimed that 2nd party is financially sound 

businessman and use to do money lending business, he has cultivable 

land, fishery and Zirat and from all his sources he earns Rs. 50,000 PM. 

But 1st party failed to show having any such income source of 2nd party. 

The 2nd party explicitly stated that he is a daily wage labour and Dw2 and 

Dw3 supported and corroborated him. It is the settled law that sufficient 

means does not only mean the visible means of income but also the 

capacity to earn (Ramesh Ojah vs. Ranglata Ojah 1999 Cri. L. J.  1397 

Ori). The word ‘means’ does not signify only means like estate, or definite 

employment but also includes ‘capacity to earn money’. If man is healthy 

and able bodied man he must be taken to have means to support his wife 

and children and he cannot take the plea of not having sufficient means 

(Raibari vs. Mangraj 1983 Cri. L. J.  125). There is nothing on record that 

2nd party is not an able bodied person.  

 

It is seen that 1st party came back to her parental home on 14/01/15 and 

her husband is not providing maintenance to her and her child. The 2nd 

party also admitted he is not providing any maintenance to 1st party and 

her child. Without any income the 1st party is fully dependable on her 

mother and her mother is also an aged and just a pension holder of her 

husband. The 1st party apart to look after and upbringing her child and 

enrolled her child in school. In Pradip Das vs. Joba Rani Das (1999 (1) 

GLT 168), the Hon'ble Gauhati High Court held that even an able-bodied 

husband having no income cannot be divested of the responsibility to 

maintain his wife. It is an incumbent duty of the husband to maintain his 

wife/children who are unable to maintain themselves. Section 125 crpc 

itself has been enacted with the object of enabling discarded wives, 

helpless and deserted children and destitute parents to secure much 

needed relief. It aims at empowering the destitute and achieving social 
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justice, equality and dignity. The 2nd party cannot escape from his legal 

and moral responsibility to maintaining his wife and child by putting 

responsibility on her mother who is surviving just with meagre pension 

amount. It is found 2nd party neglected or refused to maintain the 1st 

party and her child who are unable to maintain themselves.  

 

10. POINTS NO-C  In the case in hand, it has been made clear to 

this court that the second party being the husband of the petitioner is 

now neglecting to maintain her and her child. In view of the foregoing 

discussion, I am of the humble opinion to hold that the first party is 

entitled to receive maintenance for herself and her children and the 

second party is liable to pay maintenance to her. Considering the ever 

increasing price index of essential commodities, social fabric of the 

parties, requirement of a mother and income and responsibilities of the 

2nd party, I am of opinion that an amount of Rs.1700/ PM to the 1st party 

and amount of Rs. 400 PM for the child in total an amount of Rs. 2100 PM 

would be the proper maintenance allowance. And the same will be 

sufficient to meet the ends of justice. Accordingly, the 2nd party is directed 

to pay Rs.2100/ PM to the 1st party as maintenance allowance from the 

date of this Final Order.  

 

11.  This case is disposed off on contest. 

 
12.  Furnish a copy of this judgment to the first party free of cost. 

 
13. Given under my hand and seal of this court on this the 12th day of April 

2019. 

DULUMONI DAS 

JMFC, NALBARI 
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   APPENDIX   

1ST PARTY WITNESSES 

PW1- Smt. Barnali Deka 

PW2- Sri Brinda Deka 

1ST PARTY EXHIBITS 

NONE 

2ND PARTY WITNESSES 

DW1- Sri Jitumoni Kalita 

DW2- Sri Pradip Deka 

DW3- Sri Bipul Chakraborty 

2ND PARTY EXHIBITS 

NONE 

              Dulumoni Das 

              JMFC, Nalbari 

****************** 

 

 

 

 


